May 29, 2025

Senator Anne Carney, Senate Chair
Representative Amy Kuhn, House Chair

Joint Standing Committee on Judiciary
100 State House Station

Augusta, ME 04333

Senator Carney, Representative Kuhn, and Members of the Joint Standing Committee on

Judiciary:

While we appreciate the time and effort that the Judiciary Committee has put into LD
1822, as amended, the undersigned cannot support this bill. To focus on our predominant
concerns, we limit this letter to two major issues with the proposed legislation—although we

continue to have other objections that we have expressed and which have thus far gone

unaddressed.!

By way of reference and comparison, we address the following proposed language:

LD 1088/LD 1224

LD 1822

Data Minimization

[9606(1)[A]] A controller
shall limit the collection of
personal data to what is
adequate, relevant and
reasonably necessary in
relation to the purposes for
which the data is
processed, as disclosed to
the consumer.

[9608(2)] A controller shall:
A. Limit the collection of personal

data to what is reasonably
necessary and proportionate to
provide or maintain a specific
product or service requested by the
consumer to which the data pertains
including any routine
administrative, operational,
website, or account-servicing
activity that is consistent with the
reasonable expectations of the
consumer. This subparagraph does
not prevent a controller from
processing personal data collected
in accordance with this paragraph
to provide advertising to a
consumer based on the consumer’s

' Specifically, we maintain our objection (carried over from the original draft) to: (1) the
language around the processing of data from minors (both in its applicability to teenagers and in
the standard applied for knowledge that the user is in fact a minor); and (2) the language around
an exception for “the sale of personal data” within the discussion of loyalty programs. We also
have concerns regarding: (1) the amended draft’s changes to the merger, bankruptcy, or other
acquisition exception; and (2) the definition of publicly available information.




activities within a controller’s own
websites or online applications.
Sensitive Data [9606(3)[A]] A controller [9608(1)] A controller may not:
may not: A. Collect, process or share sensitive
A. Process sensitive data concerning a consumer, unless
data concerning a the collection or processing is
consumer unless strictly necessary to maintain a
the controller specific product or service
obtains the requested by the consumer;
consumer’s consent
[prior to
processing]|;
B. Sell sensitive data;

In advancing LD 1822, the Judiciary Committee seems to be pursuing two strands of
logic which are in fundamental tension with another. On the one hand, there seems to be
skepticism that the disclosure requirements around data collection in LD 1088/LD 1224
accomplish any meaningful restriction (an argument embodied by the position that consumers
“don’t read” terms of use or privacy policies) and a concern that we should do more to hold
websites to account in terms of what data they collect (including a discussion as to whether the
phrase “reasonable expectations of the consumer” in the data minimization provision of LD 1822
should be strengthened). Yet at the same time, in order to avoid the conclusion that LD 1822
would negatively impact Maine businesses’ ability to reach potential customers, Committee
members have repeatedly advanced the position that the data minimization provision in
9608(2)[A] would not impact a business’s ability to engage in targeted advertising.

The latter view appears to be based on the interpretation that a visitor to a website is
“requesting a service” from the website’s owner, so that any cookies that fire to collect data from
the visitor while on the website (and later used by the collecting business to market to that
visitor, or shared with Google and other advertising platforms) are “reasonably necessary” to
provide or maintain the company’s website. Even if you equate “website” with “service,” it is a
very strained interpretation of what is “reasonably necessary and proportionate” to “provide or
maintain” a “specific product or service” requested by a consumer to argue that the mere fact of
visiting the website of a Bangor-based sports store and searching for bicycles is a “request” for
ongoing advertising from the store at all, much less a request that the consumer’s data be
collected for purposes of helping to build audience profiles that may be used by Google Ads and
others to signal that the consumer is a good candidate to receive communications and marketing
materials about outdoor gear, local bike tours, or other topics of interest to someone with an
active lifestyle. More probably, this activity, visiting the website, is a time-bound request simply
to show the consumer available bikes, and there is a real risk the language would be judicially
interpreted and enforced by the Attorney General’s Office in that fashion—regardless of what is
being floated around in the Committee room.



After the business community voiced alarm at the public hearing, we were assured that
the intent of the data minimization clause in LD 1822 was not to ban targeted advertising and
that the requested amendment would provide clarity. It did—language was added that clarified
that the subparagraph “does not prevent a controller from processing personal data collected in
accordance with this paragraph to provide advertising to a consumer based on the consumer s
activities within a controller s own websites or online applications.” As pointed out, however,
advertisements based on a consumer’s activities within a controller’s own websites or online
applications are explicitly exempt from the definition of targeted advertising, see 9602(37)[B](2).
So the provided clarity only indicates that the subparagraph isn’t intended to bar other forms of
advertising done by the controller of the website the consumer has visited, and says nothing
about targeted advertising or cross-site advertising. Indeed, the fact that language was added
clarifying that some forms of (non)targeted advertising are not barred by the data minimization
clause only adds fuel to the conclusion that other forms of advertising, targeted advertising, are
barred by the clause.

In addition to the fact that the reassurance that this clause is not intended to affect
targeted advertising doesn’t square with the statutory language, if we credit the interpretation
offered by the Judiciary Committee, it is far /ess privacy protective than LD 1088 (or LD 1224).
The data minimization clause in 9606(1)[A] of LD 1088/LD 1224 is simple and straightforward:
“A controller shall limit the collection of personal data to what is adequate, relevant and
reasonably necessary in relation to the purposes for which the data is processed, as disclosed to
the consumer.” In short, collection of data must be tied to disclosed purposes. As mentioned at
the beginning of this letter, this language has been unfairly dismissed as not consumer protective,
yet under the interpretation of the data minimization language presently circulating with respect
to LD 1822, a business can seemingly collect any amount of data they want, as long as the
consumer visited their website, because by visiting the website, the consumer has opened the
door to advertising from the business, sharing with advertising platforms, and cross-site
advertising. Put differently, a consumer to a website governed by LD 1088/LD 1224 (not to
mention the more than a dozen other state laws in effect using precisely this standard) could only
have their data collected for purposes and reasons disclosed to them by the website’s owner.
Meanwhile, a consumer to a website governed by the Judiciary Committee’s interpretation of LD
1822, would have “requested” to the deployment of cookies, pixels, tags and other advertising-
related data collection methods merely by arriving on the website, without any sort of limitation
that this data collection be tied to purposes disclosed to them.

Finally, we should not overlook the fact that the retailer of religious books, or LBGTQ
items, or other “sensitive” products from which inferences may be made still must worry about
the additional restrictions in 9608(1)[A] & [B]. These companies cannot “sell” their data, period
—including sharing it for “other valuable consideration” (a part of the statutory definition of
sale), which may impact their ability to participate in co-op marketing databases where they
receive something of value in return. And they cannot process or share, much less collect,
sensitive data unless “strictly necessary” to provide or maintain a specific product or service
requested by a consumer. Again, it is difficult to credit the concept that the mere fact that I place



a phone order with a reseller of Christian books, or browse their website, looking at books on
Catholicism, means that I have “requested” that my purchase or search history be collected for
marketing purposes. And it is impossible to conclude that collection of my data in order to
process my order for black hair care products permits that data to be processed or shared for any
advertising-related purposes, as those purposes are not “strictly necessary” to fulfill my order.

Returning once more to the professed goals of LD 1822, consumer protection, it is worth
noting that nowhere in LD 1822 is the processing of sensitive data tied to customer consent—
unlike other state laws as well as LD 1088/1224. Instead, the gathering, use, and sharing of
sensitive data is limited by what the business deems strictly necessary to provide or maintain a
specific product or service requested by the consumer. And, under the position the Judiciary
Committee is entertaining in order to avoid concerns about the impact on targeted advertising,
that “request” can be an open-ended call for marketing merely by landing on a website.

In short, in LD 1088/1224, we have straightforward, easy-to-understand bills already
passed by numerous states which accomplish two things: (1) tie the processing of sensitive data
to explicit, opt-in consent from the individual; and (2) limit data collection to clearly-disclosed
purposes. This well-trodden path would offer consumer protections while at the same time
ensuring that Maine businesses do not face a competitive disadvantage against out-of-state
businesses. In contrast, in LD 1822, we have a novel bill that either jeopardizes the ability of
Maine’s small businesses to engage in targeted advertising (if you conclude that the mere visit to
a website may not be deemed a “request” for targeted advertising) or allows for virtually
unfettered use of cookies by a website’s owner (if you conclude that landing on a website is a
“request” for advertising services). Either way, the bill is fraught with unintended consequences.

We appreciate the opportunities given to provide input throughout the process and thank
you for your consideration.

Sincerely,
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Retail Association of Maine

Ski Maine Association



